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Maintiffs, Index No.: 20064376

-aganst- (Horowitz, JS.C.)

MICHAEL GABOR, and JOHN and ANE DOES 1
through 50,

Defendants.
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DEFENDANT MICHAEL GABOR’S
MEMORANDUM OF LAW IN SUPPORT
OF THE MOTION TO DISMISS THE COMPLAINT

Defendant Michael Gabor respectfully submits this memorandum of law in
supportof his motion to dismiss PlaintiffsOConplaint, pursuant to Civil Practice Law and Rules
8 3211(9(7) and ©3211(g) &ad dvil Rights Law @ 70-aand a76-a.

PRELIMINARY STATEMENT

PlaintiffsOlawsuit againg Defendant Michael Gabor is a strategic lawsuit againgt
public paticipaionba SLAPP suit Dmasquerading e alibel and dande action.

PlaintiffsO claims for libd and slandea, cannot be maintained because the
statements at issue were not statements referring to any individuals, induding the individual
plaintiffs.

To the extent tha Plaintiffs have applied for a bulding permit and are
complaining that Defendant Gabor made certain statements concerning the issuance of such
building permit, PlaintiffsOlawsuit against Defendant Gabor is a SLAPP suit. This actionis a

SLAPP suit because it is an action for damages (brought by a public applicant or permitteeOthat



is Qnaterialy related to any eforts of the defendant to report on, @mment on, ruk on, cdlenge,
or oppoe such goplication a pemission.O

Where Plaintiffs have brough a SLAPP suit in which the underlying claims for
libd and dande are meritless, Plaintiff should be hdd liable to Defendant Gabor for damages,
induding cogs and attorneyOdees. Conpensatory damages agang Plaintiffs are also warranted
because PlaintiffsOSLAPP suit Qvas commenced or continued for the purpo® of harassing,
intimidating, punishing or othewise malicioudy inhibiting the free exercise of speech, petition
or assodation rightO Defendant Gabor should also be awarded puritive damages because
PlaintiffsO SLAPP suit Qvas commenced or continued for the sole purpoe of harassing,
intimidating, punishing or otherwise malicioudy inhibiting the free exercise of speech, petition
or assodation rights.O At the very least, sanctions should be imposed againg Plaintiffs for
bringing afrivolousclaim.

For all of the foregoing reasons and for the reasons set forth below, PlaintiffsO
claims should bedismissed in their entirety, and ddendant should beawarded atorneyOdees and

cods, and mmpensatory and purtive damages.



STATEMENT OF FACTS

Plaintiff 96 Broadway, LLC pad for, obtained, and undetook recondruction of
the premises at 96 Broadway in Newburg, New York. (Conpl. || 11-12.) Plaintiff Micheel
Molusis an investor and/or shareholder of 96 Broadway, LLC. (Compl. | 3.) Plaintiff Douglas
R. Dollingea was managing the renovaion project located at 96 Broadway. (Compl. | 11.)
Plaintiff Dollinge is dso theattorney for the Plaintiffs in this action.

Plaintiffs bring this libd and slande action againd Defendant Michael Gabor
based on statements he had made that were quotd in the June 3, 2006 edition of the Times
Herald-Record. (Conpl. || 13-14; Gabor Aff. | 15 and Ex. A.) The Times Herald-Record
quoted Defendant Gabor as saying, ONVhatOsgyoing on here is very, very wrong. And itOsso
secretive, Oand ONe have people talking about there must be favoritism or payoffs. ThatOsow
shady it is.O (Id.)

Defendant GaborOstatements, however, did not refer to any indviduds. Prior to
the publication of the June 3, 2006 article, Defendant Gabor did not know or meet the owners of
96 Broadway or even know thdr names. (Gabor Aff. ! 19.) Raher, Defendant GaborOs
statements reflected his views towards the permitting proaess in Newburgh and towards the
Newburgh ¢ty govenmentOsack of leadership and publc accountbility. (Id.)

Defendant Gabor started criticizing the renovaion project at 96 Broadway (Qhe
96 Broadway projectQ in pat because he witnessed tha there appeared to be many thingsthat
the city Building Inspector allowed to fall by the wayside agang NewburghO8uilding Coce.
(Gabor Aff. | 6.) The 96 Broadway project is an obvious major reconfiguraion of an intact
historical building (Gabor Aff. | 5) tha needed not only to come before the review of the

Architecturd Review Commission (@Qhe ARCQ, but aso the Zoning Board of Appedls (Qhe



ZBAQ and possibly the Planning Board (Gabor Aff. | 8). The developes of the 96 Broadway
project were consderably altering the exterior of the building and adding additiond squae
footage and heightto the bulding. (d.)

While work was proceeding on the 96 Broadway project, Defendant GaborOsiext
doorneaghborwas given arun-aroundjug to get apermit for amajor restoraionin kind. (Gabor
Aff. | 7.) These neghborssimply wanted to restore and repar wha origindly existed, as it
existed, withou changing anything gructurally. (Id.)

Defendant Gabor complained to the Building InspectorO®ffi ce several times from
April throughJune 2006 regarding the work tha was proceeding on the 96 Broadway project.
(Gabor Aff. |1 10to 12,14.) It was notuntil the end of May tha Defendant Gabor was told tha
the Building Inspector and the Char of the ARC were meeting with the building owners to
resolve theissue. (Gabor Aff. | 12.)

Notwithstanding Defendant GaborOsomplaints to the Building Inspector in April
and May 2006,work continued on the buildingin June Defendant Gabor then agan complained
to the Building InspectorOsoffice, and he was told tha the building developas were only
permitted to dointerior work. (Gabor Aff. | 14.) By ha time, the roof and the whde brick front
of the building were removed, and there was no longer a discernable indde or outside of the
building. (Id.)

John DohatyOslune3, 2006article, entitled GRenovation riles Newburghlocals,0
is notonly aboutthe 96 Broadway prgect, it is abouthow Qhe address is now the latest rallying
point for residents sugpicious of City Hall and skeptical of NewburghOsah to progress.O

(Gabor Aff. | 15 and Ex. A))



As stated in his letter to the Editor, published on June 11, 2006, Defendant
GaborOstatements in the June3, 2006 dhn Dohaty article was Gn no way intended to offend or
insult the owner of the property.O His issues were Qentirely with the City of Newburgh
govenment and the lack of transparency and condstency in the enforcement of the cityOs
building codeO (Gabor Aff. ! 19.) He further stated that, OAnyonewho knows me knows that
my activism is directed squaely toward the city govanmentOswvoeful lack of leadership and
public accountbility. It is not with the citizenswho give Newburghits light 10msorry if there
was any misundestanding of my comments. Obvioudy | had no @ntrol ove howthey would be
used.O (Gabor Aff. ! 20.)

Tha something went awry in the permitting proaess for the 96 Broadway project
is confirmed by NewburghO€ode Enforcement Chief. As stated in John DohatyOslune3, 2006
article:

Bill Cummings the cityOscode enforcement chief, admits
tha as the scopeof the work on 96 Broadway increased, he

should have required the project to get ARC goprovd.

Q blew it,OCunmingssays. QNith all the projects going
on in the city, this onegot past me. tOsny fault.O

(Gabor Aff. ! 17.)

Indeed, PlaintiffsQattorney, Douglas R. Dollinge, is quoied as saying, (GBomeone
droppeal the bdl somewhere alongthe line, and we gotissued a building permit before we were
suppod to. 1@n sure tha there are people out there who think itOssome big payoff or
congiracy,Oand QAll we are is a grouptrying to do well by thecity. And thisis jus making a
bigge problem.O (Gabor Aff. ! 16.)

After Defendant Gabor was served with the Summons and Complaint in this

action, he called an attorney, Michael Mazzariello, and faxed to him a copy of the Conplaint.
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(Gabor Aff. | 20.) Mr. Mazzariello then later called Defendant Gabor to say tha he spokewith
PlaintiffsOattorney, Douglas R. Dollinger. Mr. Dollinge said that if Defendant Gabor would
shut up doutthe 96 Broaway Project, then Raintiffs would agree to dropthe lawsuit. (Id.) Mr.
Mazzariello implied that he would represent Defendant Gabor if Defendant Gabor would agree to
the terms of shutting up about the 96 Broadway project. Defendant Gabor declined such
representation uncer those terms. (I1d.)

Thereafter, Defendant Gabor called Dougles R. Dollinge to request PlaintiffsO
congent to the extenson of time to respond to PlaintiffsOComnplaint. Rather than agresing to
such an extenson, Mr. Dollingea gave Defendant Gabor the runraroundbfirst asking him for a
written request and then notresponding at dl to Defendant GaborOsmultiple requests for asigned
Stipulation when such requests was made. (Gabor Aff. in Supp.of Mot. to Extend Time || 6to
14.)

Defendant Gabor was therefore compeled to make an application to the Cout for
an extengon of time to respondto the Complaint. This motion was timely filed and served on
June26, 2006. (Gabor Aff. | 25.) Thereafter, on June30, 2006,Defendant Gabor received from
Plaintiffs a Notice of Default and Intent to Take and File Judgnment. (Gabor Aff. | 26.) On
Friday, July 7, 2006, Defendant Gabor received PlaintiffsOOppostion to Defendant GaborOs

Motion to Extend Time to Respond b theConmplaint. (Gabor Aff. | 27.)



ARGUMENT

I PLAINTIFFS’ COMPLAINT MUST BE
DISMISSED BECAUSE IT FAILS TO
STATE A CAUSE OF ACTION.

A. Defendant Gabor’s Statements Were Not Directed at Individual Plaintiffs.
PlaintiffsOclaims for libel and slander fail to state a cause of action because

Defendant GaborOspeech was not about Plaintiffs or aboutany oneindividual. Orhe essence of

the tort of libd is the publication of a statement about an indvidud that is bath false and

defamatory.O Guerrero v. Carva, 10 A.D.3d 105,111, 779 N.Y.S.2d 12, 17 (1¢ DepOt2004)

(citing Brian v. Richardon, 87 N.Y.2d 46,50-51, 660 N.E. 2d 1126,637N.Y.S.2d 347). Here,

the basis of PlaintiffsCclaims for defamation is Defendant GaborOstatement that, OVhatOgjoing
on heeisvery, very wrong. And it isso scretive . . . . We have people talking dout favoritism
or payoffs. ThaOshow shady it is.O Defendant Gabor never said tha Plaintiffs per se did
anything wrong, tha wha they did was so secretive, that they enjoyed favoritism of gave
payoffs, or that they were shady. In fact, Defendant GaborOstatements, could not have been a
reference to the individual Plaintiffs because he neither met nor knew who Plaintiffs were before
publication of the June3, 2006 Tmes Herald-Record article.

Raher, Defendant GaborOstatements were a reflection of his views as to the
permitting proess in the City of Newburgh. The June3, 2006 Tmes-Herald aticle was notonly
about the 96 Broadway project, it is abou how Qhe address is now the latest rallying point for
residents supiciousof City Hall and skeptical of NewburghOpath to progress.O As stated in his
|letter to the Editor of the Times Herald-Record on June 11, 2006, My issues are entirely with
the City of Newburgh govanment and the lack of trangparency and congstency in the

enforcement of the cityOsuilding code. . . Anyonewho knows me knows tha my activism is



directed squaely toward the city governmentOswoeful lack of leadership and public
accountbility. It is not with the citizen who give Newburghiits light O Defendant Gabor®
statements were not Satements aboutan individud tha was both false and defamatory.

Because Defendant GaborOstatements were not aboutany ore individud, ndther
can his statements be perceived as Ontending to injure the plaintiffs in their persond and
busness reputationsO QWhile pubication of an untrue statement may be defamatory per se if it
imputes incompetence, incapacity or unfitness in the performance of oneDsrofession. . . it mugt
amountto an attack on plaintiffOsprofessiond ability . . . and be more than a general reflection
upon [plaintiffO$ character or qudities . . . and mugt suggest imprope performance of [oneOp

duties or unprofessiond condud.O Clemente v. Impastato, 274 A.D.2d 771,773,711 N.Y.S.2d

71, 74 (3d @pORO00) (nternal citationsand quottionsomitted). Defendant GaborOstatements
smply did not impute that Plaintiffs were incompetent, unale, or unfit to peform thar
professions
B. Plaintiffs Declined the Remedy of Self Help
Plaintiffs had available to them the remedy of self-hdp D correcting any percelved

false or defamatory statements about themselves by contacting the press, for example, as did
Defendant Gabor did when Defendant Gabor wrote his letter to the Editor to correct any
misperceptionsof datements hemade. As sated by the New York State Courtof Appedls:

Additiondly, the courts have not been unmndful of

the pragmatic condderation of the remedies

available to plaintiffs outside of litigation. Thus as

the Supreme Court has noted, (t]he first remedy of

any victim of defamation is self-hdp D udng

available oppotunities to contradict thelie or correct

the error and thereby to minimize its adverse impact
on reputation.O



600 West 115t Sreet Corp. v. Gutfeld, 80 N.Y.2d 130,138, 603 NE.2d 930,934,589 NY.S.2d

825,829 (1992 (citing Gertz v. Robeat Welch, Inc., 418 U.S. 323,344. See also Duane Reade,

Inc. v. Clark, 2 Misc.3d 1007A 784 N.Y.S.2d 920 (N.Y. Sup. Ct. 2004). Plantiffs filed and
served their Summonsand Conplaint on Defendant Gabor jug two days after the June 3, 2006
article appeared in the Times Herald-Record. PlaintiffsOfirst stepsin courtering any purpored
libdous or dandaous statements aganst them should have been exchanging ideas in the
marketplace of pubic opinion raher than racing up he couthous steps

Based on the foregoing, PlaintiffsOclaims againg Defendant Gabor for slander

and libd mug bedismissed for falureto gate a cause of action.

I1. PLAINTIFFS’ COMPLAINT MUST BE
DISMISSED BECAUSE THE ACTION
IS A STRATEGIC LAWSUIT AGAINST
PUBLIC PARTICIPATON.

A. Plaintiffs’ Lawsuit Against Defendant Gabor is a SLAPP Suit.

PlaintiflsOlawsuit againg Defendant Gabor is a strategic lawsuit againg public
paticipaion ((BLAPPQ and mug be dismissed unde Civil Practice Law and Rules & 3211().
Section 3211(g) provides tha a cause of action may be dismissed if the moving paty
demondratestha it isan actioninvaving public petition and participation as defined unde Civil
Rights Law © 76-a(1)(a). Section 76-a(1)(a) of the Civil Rights Law, states tha (a]n Oetion
involving public petition and participationQis an action, claim, cross claim or counterclaim for
damages tha is broughtby apubic applicant or pemittee, and is materialy related to any eforts
of the defendant to report on, comment on, rule on, chalenge or oppo® such application or
permission.O A motion unde CPLR =@ 3211(g)shdl be granted Qunless the party responding to

the motion demondrates tha the cause of action has a subgdantial basisin law or is suppored by
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a subgantial argument for an extenson, modifi cation or reversa of existing law. The court shdl
grant preference in the hearing of sich motion.O CALR = 3211(g).

Thecase at bar is an action invaving public petition and participation as defined
unde Civil Rights Law @ 76-a(1)(a). Here, Plaintiffs do not dispute tha they are permittees.
Indeed, Plaintiffs state in ! 13 of their Conplaint that Qiefendant(s) made certain derogaory,
false and otherwise mideading factud statements to members of the news media intending to
injurethe plaintiffs in ther persond and busness reputation and in their property concerning the

issuance of said buiding pemit.O (Emphasis added.) Raintiff, who ae permittees, have brought

a clam for damages unde the guise of a libd and dande suit againgd defendant tha is
Onaterialy relatedOto Defendant Gabor@® effort at reporting on, commenting on, chalenging,
and opposng PlaintiffisOapplication for permits to do renovaion work on the 96 Broadway
project. That Plaintiffs have broughtsuit agang Defendant Gabor pertaining to his statements
regarding the permitting process means tha the ingant action is a SLAPP suit B Gn action
involving pubic peition and paticipation.O
In enacting theanti-SLAPP datute:

Thelegidature hereby declares it to be the policy of

the state that the rights of citizens to participae

freely in the public process mug be safeguaded

with great diligence. The laws of the state mug

provide the utmog pratection for the free exercise

of gpeech, peition and assodation rights,

paticularly where such rights are exercised in a

public forum with respect to issues of public

conecern.

Laws of 1992 (ch. 767,12 1). Defendant Gabor exercised his rights to (paticipate freely in the

public processO when he was commenting on and opposng wha was happening with the
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renovaionwork at 96 Broadway. He called the Building InspectorOsffi ce to report on the work
tha was occurring there, and when asked by the press about his views, hegaveit.

Further, Defendant GaborOstatements need not have been made to a public body
in orde to be protected speech. OAn interpretation tha a criticOsstatements are unprivileged
because they appeared in the newspgper and were not ooken directly to the puldic agency would
be completely antithetical to the fundamental free speech rights protected unde the anti-SL APP

statute. O Duane Reade, Inc. v. Clark, 2 Misc.3d 1007A 784 N.Y.S.2d 920, (N.Y. Sup. Ct.

2004). Oro limit the statute to [statements made directly to a govenment agency in opposng a
formal permit application] would rende it virtudly useless since almog every hotly contested
public debae receives press coverage, and the ability to paticipate in the debae to influence that

coverage often determines the outtome.O 1d. (quoing Adephi Univ. Committee to Save

Addphi, N.Y.L.J, Feb. 6, 1997, at 33 col 2). Accordingly, GaborOstatements in the June 3,
2006 Times Herald-Record article is protected speech even thoughsuch speech was not madein
a publc forum, such as apublc hearing.

B. Plaintiffs Are Using the SLAPP Suit to Retaliate Against, Harass, and Intimidate
Defendant Gabor

During the Senate debates [on New YorkOpropogd anti-SLAPP legislation], the
billOssupporers cited a history of abuses among some developas or other busnesses, who
soughtto silence opponets of projects or proposls throughlawsuits for defamation. See Senate
Debae Transcripts, L. 1992,ch. 767,New York Legis. Serv. Opponents would incur subgantial
cogts, not covered by insurance, in defending lawsuits that were ultimately dismissed.O Duane

Reade, Inc. v. Clark, 2 Misc.3d 1007A 784 N.Y.S.2d 920 (N.Y. Sup. Ct. 2004). Further, Qt]he

anti-SLAPP provisions of Civil Rights Law & 70-a and =@ 76-a were enacted in 1992 to protect

citizen activists from lawsuits commenced by well-financed public permit holders in retaliation
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for their public advocacy.O Guerrero v. Carva, 10 A.D.3d 105,116,779 N.Y.S.2d 12, 23 (1¢

DepOR004).

Plaintiffs, who are real estate developes, seek to silence Defendant GaborOs
oppostion to their 96 Broadway project by bringing alibd and dande suit agang him. Indeed,
it was relayed to Defendant Gabor that if he were to shut up abou the 96 Broadway project,
Plaintiffs would drop the lawsuit agang him. Clearly, Plaintiffs hopethat by bringing suit
agang Defendant Gabor, they will not only silence him, but that they will aso silence the
citizenry of Newburgh by threatening to bring a lawsuit agang others B John and Jane Does 1
through50 Bwho oppo® ther building project. Indeed, after Plaintiffs served Defendant Gabor
with the Summons and Conplaint on June 5, 2006, they aso served two othe citizens of
Newburgh with the Summons and Complaint B Brian Flannegy and Barbara Smith. That
Flanney and Smith were served in front of the building at City Hall before a City Counadl
meeting is especialy egregious There amog can be no greater message sent to the citizens of
Newburghtha, if they were to oppo® (and/or continue to oppo®) the 96 Broadway project, that
Plaintiffs would sue them too for libd and dande. The consequent effects of PlaintiffsGactions
therefore, can be nathing but to chill Defendant Gabor, Brian Flanne'y, Barbara Smith, and the
citizenry of NewburghOBirst Amendment rights of free speech and free assodiation.

More than chilling First Amendment rights of free speech and free assodation,
Plaintiffs are usng and abusng the judicia proaess as an ingrumentality for retaliating agang,
harassing, and intimidaing Defendant Gabor. For example, after Defendant Gabor was served
with the Summons& Conplaint on June5, 2006, Defendant Gabor soughtPlaintiffsOconsent to
extend the time for him to answver. Where mog adversaries would normally consent to such a

request and sign a stipulation to tha effect, Plaintiffs gave Defendant Gabor the run-around,
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presumably in the hopes that he would then default on the Conplaint. Fortunaely, on June 26,
2006, Defendant Gabor was able to timely file and serve his motion requesting leave of the court
to extendthetime for him to respond b the Conplaint.
Notwithsanding Defendant GaborOsimely response, however, Defendant Gabor
did inde=d receive from Plaintiffs, on June 30, 2006,a Notice of Default and Intent to Take and
File Judgment. Plaintiffs then served an oppostion to Defendant GaborOsViotion to Extend
Time to Respondto the Complaint, which Defendant received on July 7, 2006. It is plainly
appaent that Plaintiffs are boundand determined to make it has hard for Defendant Gabor as
possible to defend his case and to drive up thelitigaion cods for Defendant Gabor as much as
possible.
C. Plaintiffs Cannot Show That Defendant Gabor’s Statements Were Made with
Knowledge of Their Falsity or With Reckless Disregard of Whether They Were
False
According to Civil Rights Law & 76-a(2), a plaintiff may recover damages Of the
plaintiff, in addition to al other necessary elements, shdl have established by clear and
convindng evidence that any communication which gives rise to the action was made with
knowledge of its falsity or with reckless disregard of whether it was false, where the truth or
falsity of such communication is material to the cause of action at issueO Here, Defendant
GaborOstatements were not made with knowledge of their falsity or with reckless disregard of
whether they were false. Defendant Gabor had a goodfaith basis for saying, OVhatOgyoing on
here is very, very wrong. And itOso secretive,Oand Qe have people talking about tha there
mug be favoritism or payoffs. ThaOsow shady it is.O He observed many thingstha the city

Building Inspector allowed to fall by the wayside Indeed, with respect to the 96 Broadway

project:
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Bill Cunmings the cityOscode enforcement chief, admits
tha as the scopeof the work on 96 Broadway increased, he
should have required the project to get ARC goprovd.

Q blew it,OCunmingssays. QNith all the projects going
on in the city, this onegot past me. [tOsny fault.O

Moreover, even PlaintiffsOattorney, Doudas R. Dollinger, admitted, (GBomeonedropped the ball
somewhere alongtheline and we gotissued a building permit before we were supposed to. 10m
surethat there are people outthere who think itOsome big payoff or congiracy . .. .0
Unde CPLR = 3211(g),a motion to dismiss shdl be granted Qunless the party
responding to the motion demondrates that the cause of action has a subdantial basisin law oris
suppored by a subgantial argument for an extenson, modification or reversal of existing law.O
As discussed in Section | abowve, PlaintiffsOcause of action for libe and slande do not have a
subdantial basisin law. Neither can Haintiffs demondrate tha their cause of actionis suppored
by a subdantial argument for an extenson, modification, or reversal of existing law.
Accordingly, PlaintiffisO Cormplaint mus be dismissed unde New YorkOsnti-SLAPP statute.
D. Plaintiffs Are Liable to Defendant Gabor for Damages
Paintiffs should be hed liable to Defendant Gabor for damages, induding cods

and attorneys fees, compensatory damages, and punitive damages. Undea Civil Rights Law
a 70-a(1), adefendantin aSLAPP action:

may maintain an action, claim, cross clam or

counerclam to recover damages, induding cods

and attorney's fees, from any peson who

commenced orcontinued such action; provided that:

(a) cods and attorney's fees may be recovered upon

a demondration tha the action involving public

petition and participaion was commenced or

continued withouta subdantial basisin fact and law
and could nat be suppored by a subgantia
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argument for the extenson, modfication or reversal
of existing law;

(b) other compensatory damages may only be
recovered uponan additiond demondration tha the
action involving publc petition and participation
was commenced or contnued for the purpo® of
harassing, intimidating, punishing or otherwise
malicioudy inhibiting the free exercise of speech,
petition or a&sodation rights; and

(c) puntive damages may only be recovered upon
an additiond demondration that the action
involving public peition and participation was
commenced or coninued for the sole purpo® of
harassing, intimidating, punishing or otherwise
malicioudy inhibiting the free exercise of speech,
petition or asodation rights.

As discussed above the ingant lawsuit is an action involving publc pition and
paticipaion. It was @ommenced or continued without a subgantial basis in fact and law and
could not be supportd by a subgantial argument for the extenson, modification or reversal of
existing law.O Accordingly Defendant Gabor is entitled to attorneyOdees and cods.

Compensatory damages are aso warranted here. Also, as discussed above the
ingant lawsuit is action involving public petition and participation and Qvas commenced or
continued for the purpo® of haassing, intimidating, punishing or othewise malicioudy
inhibiting the free exercise of eech, petition or @sodation rightsOof Defendant Gabor.

Defendant Gabor should also recover punitive damages because this is an action
involving public petition and participation tha Qvas commenced or continued for the sole
purpo® of harassing, intimidaing, punishing or othewise malicioudy inhibiting the free
exercise of spesch, petition or assodation rights.O There is no viable claim for libel and slander

here, and PlaintiffsOsole purpo® for bringing and continuing the lawsuit is for the sole purpoe

of harassing and intimidating Defendant Gabor into silence on the 96 Broadway project D to
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inhibit his free speech, pdition, and assodation rights with respect to his oppodgtion to the
project.
E. Sanctions Against Plaintiff are Warranted

Furthermore, this Court should impose sanctions upon Plaintiffs for bringing a
frivoloussuit. Quitigants who u our court system for imprope purpos, such as for retribution
and harassment, may be sancdtioned unde the rules designed to deter frivolousconduct© Gordon
v. Morrone 202 A.D.2d 104,105,616 N.Y.S.2d 98, 99 (2d DepOt1994). GCondut is frivolous
and can be sanctioned unde the court rule if O is completely without merit . . . and cannot be
suppored by a reasonable argument for an extendon, modifi cation or reversal of existing law; or
it is undetaken primarily to dday or prolong the resolution of the litigaion, or to harass or
malicioudy injure another® (22 NYCRR 130-1.1 (¢) (1) (2) (emphasis added)).O Gordon v.
Morrong 202 AD.2d 104, 110, 616 N.S.2d 98, 101 (2d BpOt1994).

PlaintiffsOConplaint is frivolousin tha it canna supportan action for libel and
dande. Thebringng of the Complaint, together with PlaintiffsCrefusal to congent at the outset
to Defendant GaborOsequest for an extengon of time to respondto the Conplaint, PlaintiffsO
service of the Notice of Default, and service of PlaintiffsOoppostion papers to the Motion to
Extend Time to Respondto the Complaint are acts Plaintiffs have undetaken primarily to harass
or malicioudy injure Defendant Gabor. Indeed, as stated by the Second Department,
CEnforcement of the sanctionsrule is essential to deter condud that wastes judicial resources and
inhibits the prope administration of the court system. Any effects it may have on subgantive

rights, as alleged by the petitione, is merely incidental and not prohibited (cf., Busness Guides

v. Chronmatic Communications Enters., 498 U.S. 533, 552).0 Gordonv. Morrone 202 A.D.2d

104, 111, 616 N.S.2d 98, 102 (2d BpO1L994).
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Plaintiffs have used theingrumentality of the Court abusng the judicial process,
in an attempt to chill Defendant GaborOsFirst Amendment rights to free speech and free
assodiation. Accordingly, Defendant Gabor respectfully requests that the Court thaw Plaintiffs
efforts at chilling free speech and free assodation and grant Defendant GaborOsnotion in all
respects.

CONCLUSION

For dl of the foregoing reasons RaintiffsO aims agang Defendant Gabor sould
be dismissed in its entirety with prgudce; Defendant Gabor should be awarded attorneyOdees
and m4gs, compensatory danages, and punitive damages; and Raintiffs should besanctioned.

Dated: Brooklyn, New York
July 21, 2006

Respectfully submitted,

KIT T. WONG
150 NeptuneAvenue
Brooklyn, NY 11235
(917) 6267053

Attorney for Defendant Gabor
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