Frequently Asked Questions

DISCLAIMER: The following sections discuss the SLAPP problem in an extremely general way and this information is
provided for educational purposes only. The elements of SLAPP claims and defenses vary in every state. The United States
Constitution and each State’ s Constitution impose certain limits on the prosecution of these cases. It is necessary to consul t
legal counsel to understand the nuances of these claims or defenses in your home state. Some of the material below is adapted
from the book “ SLAPPs: Getting Sued for Speaking Out” by Pring/Canan and various treatises on tort law.
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1. What is a SLAPP?




A SLAPPisa“Strategic Lawsuit Against Public Participation”
Being sued for just for telling the government what you think, want, or believe in.
Individuals and groups have been sued for:

o writing a letter to the editor

o testifying at a public hearing

o reporting violations of law

o) lobbying for legislation

o) peacefully demonstrating

o or otherwise attempting to influence government action.

The vast mgjority of such suitsfail in court, but they often succeed in the “real world” by silencing citizens and groups.

2. Proactive SLAPP Prevention

A. General Observations

Any public political controversy in which private financial interests have large amounts of money at stake is fertile ground for
a SLAPP suit. You should conduct yourself accordingly.

A determined SLAPP filer can tease a defamation claim out of virtually any public statement, no matter how reasonable or
well-supported. Under our legal system the Court gives the filer of a lawsuit the benefit of the doubt until the fact-finding
stage of the proceeding.



You can significantly minimize the risk of a SLAPP by careful advance planning and a disciplined public speaking strategy.
You should be able to say everything you want to say, while still making yourself a hard target. This will increase the risks to
the SLAPP filer and make him/her think twice about taking you on in court.

General preventive strategies include:
o Tell the truth.

o Activities should be outcome oriented and aimed at directly or indirect procuring government action or inaction
(Petitioning).

o Get a lawyer who understands SLAPP law.
o Know the risks, but don’t become part of the chill. Keep speaking out!

B. Fact Checking

All of your public statements should be exhaustively checked. Y ou should never make a statement of fact that you can’t back
up. Keep files of documents that support each of your assertions. If you base your statements on information from a web site,
after checking its accuracy, download or print the pages from the site, as they may be changed over time. Check back
regularly.

Download materials from reputable web sites. National and local newspapers are one source, but should not be your only
source of information. Federal and State agencies are also good information sources. Well-known non-profit environmental
organizations such as Natural Resources Defense Counsel, the Sierra Club, and the World Wildlife Fund have useful online
libraries.

Make sure the information you are using is not old or outdated.

Look at the SLAPP filer'sown web site, if applicable. If thefiler is traded on a public stock exchange, they are required to file
detailed quarterly and annual reports accurately disclosing certain of their activities. These filings can be a treasure trove of
information.



Stay away from obscure blogs or web sites of extreme or fringe groups. Your credibility in court will only be as good as your
least-reputable source.

C. Avoid Overbroad or Unsupportable Statements

SLAPP suits often arise in the context of overbroad or speculative statements. When challenged, these can be extremely hard
to either prove or disprove, and for that reason tend to favor the SLAPP filer. Try to avoid resorting to sweeping generalities
or rhetorical flourishes.

For example, the statement “The American beef supply isriddled with Mad Cow disease; the cattle lobby has forced the
government to lie about the problem,” will get you into trouble. Certainly there have been documented cases of Mad Cow
disease found in the US cattle stock and it is also true that has been considerable controversy over government testing
protocols. But the statement, as made, would be difficult to support. Stick to known, verifiable facts. This is an example of a
far safer statement that preserves the thrust of the original:

According to the U.S. Department of Agriculture, there have been two additional cases of cows infected with Mad Cow
Disease since the first report of a Canadian-born dairy cow in Washington testing positive in 2004. See Animal and
Plant Inspection Service, USDA Fact Sheet, July 2006, available at http://www.aphis.usda.gov/publications/
animal_health/content/printable_version/fs_BSE_ongoing_vs.pdf. In July of 2006, the USDA announced that it would
scale back testing for mad cow disease by about 90 percent, saying the number of infected animals was far too low to
justify the current level of surveillance. See New York Times 7/21/2006, available at http://www.nytimes.com/2006/
07/21/washington/21cow.html 7ex=1164085200& en=150e97de5bbd9488& e1=5070. Consumer’s Union has sharply
criticized this decision, and has questioned many aspects of the USDA’ s testing program. See Press Rel ease:
“Consumers Union says USDA cut in Mad Cow testing puts public health at risk,” available at
http://www.consumersunion.org/pub/core_food_safety/003616.html. We are very concerned about the safety of the
American food supply, and call on our elected representatives to make sure that everything possible is done make sure
that no Mad Cow infected cattle are ever permitted to harm our families.

Write out your public statements and petitions in advance and stick to your script. Extemporaneous speaking can often
cause needless problems. Keep a copy of your comments, as well as your supporting documents, on file. If they are ever
called into question, there will at least be no question as to what you said.



D. Discovery Planning

Many people think that their personal papers and e-mails are private and will never be searched without their
permission. On the contrary, in legal proceedings, the parties have the right to force the other party to turn over any documents
remotely relevant to the proceeding. Courts are required to resolve all doubts in favor of disclosure. This process is called
“discovery.” A typical discovery request in a SLAPP suit might read as follows:

Pursuant to Rule 34 of the Federal Rules of Civil Procedure, Plaintiff WasteCo, Inc. (“WasteCo")
requests that Defendant Citizens for a Clean Environment (“CCE”) produce for inspection and copying
each of the following documents no later than thirty days hence at the offices of Plaintiff’s counsel:

1. Any and all documents relating to the statement made by officers of Defendant CCE at a
the Pleasant Valley township supervisor’s meeting held on November 19, 2006 pertaining to Plaintiff’s
request for a zoning variance for the expansion of the Pleasant Valley Landfill.

2. Any and all documents forming the basis of the statement that the Pleasant Valley
Landfill is contaminating the groundwater.

3. Any and all documents forming the basis for the allegation that Plaintiff is operating the
Pleasant Valley Landfill in an unlawful or unsafe manner.

4. Any and all documents forming the basis for the allegation that the health of residents of
Pleasant Valley is being harmed as a result of the Pleasant Valley Landfill.

5. Any and all documents reviewed by the officers of CCE in preparation for the Pleasant
Valley township supervisor’s meeting held on November 19, 2006.

6. Any and all communications between or among members of CCE relating to the Plaintiff
or the Pleasant Valley Landfill, including, without limitation, letters, reports, memoranda,
correspondence, faxes, e-mail, work papers, transcripts, minutes, reports and recordings of telephone
conversations, and things similar to any of the foregoing, however denominated.



7. Any and all meeting minutes of CCE for the period between November 19, 2005 and
November 19, 2006.

8. Any and all handwritten notes of any officer of CCE taken during any meeting of the
organization between November 19, 2005 and November 19, 2006.

9. The Atrticles of Incorporation and By-Laws of CCE;

10.  Any and all membership lists of CCE, including each members’ full name, last known
address, phone number, and e-mail address.

11. List of officers and board members of CCE between November 19, 2005 and November
19, 2006.

12.  Any and all sign-in sheets for any meeting of the CCE.

13.  Any and all petitions, post cards, letters to the editor, or other communications solicited
by CCE relating to the Pleasant Valley Landfill, together with all signature pages.

14.  Any leaflets, flyers, posters, petitions, signs, press releases, or other public
communications circulated by CCE for the period between November 19, 2005 and November 19, 2006.

15.  All financial records of CCE, including, bank statements, and check registers.

16.  Any of CCE's state or federal tax filings or correspondence, including without the
organization’s 501(c)(3) application and its Form 990 returns.

17.  All documents reflecting any donations made to the organization, the donors, the
amounts, check numbers, and the dates.

18.  Any other documents relevant to any claim or defense to Plaintiff’s claims in the above
captioned proceeding.



Do not put anything in any e-mail or in a document that you would be embarrassed to see on the front page of your
local newspaper.

Only attorney-client privileged communications are arguably immune from discovery, and then only in certain
circumstances. Generally, a client may refuse to disclose confidential communications with his/her attorney or a representative
of such attorney given for the purpose of securing legal advice. A client can inadvertently waive the privilege if s/he discloses
the confidential information to a person outside the attorney-client relationship.

A general meeting of acitizens group may be an open book to a SLAPP filer, but such meetings can be closed with the
presence of counsel.

E. Judicial and Legislative Privileges
Statements made in the course of judicial and legislative proceedings are generally immune from defamation claims.

Testimony before legislative committees and subcommittees falls within the immunity, although there is some question
whether witnesses have to be subpoenaed to come within its protection.

The immunity may also extend to hearings before administrative officers or agencies. To the extent that the exercise of
such traditional judicial powers as summoning and examining witnesses, subpoenaing documents, and entering judgments are
involved, it is more likely that the privilege applies. Some courts have even held that statements to administrative agencies,
outside the scope of any hearing, are likewise privileged.

Statements made in anticipation of judicial or legislative proceedings may also be privileged, provided they bear some
relation to the proceeding.

Courts have been uniform in holding that statements made outside the judicial or legislative forum are not subject to
any privilege, even if they concern the same legislative or judicial proceeding. Thus, while a citizen may enjoy immunity to
testify before an EPA hearing that GloboTex, Inc. is responsible for all the three-eyed frogs that have been cropping up in
town, if the citizen read that same statement at a press conference on the courthouse steps, watch out. Similarly, while
statements made in a complaint filed in court in a legal action are themselves protected by the judicial privilege, sending a
copy of the to the newspaper may strip you of any protection you previously enjoyed.



Be advised, these rules are exceedingly complicated, riddled with exceptions, and vary from state to state. You are
advised to consult counsel about the rules in your locality before relying on them.

F. Other Laws that may provide protections
Protection from employment sanctions for whistleblowers, see Whistleblower Protection Act, 5 U.S.C. 1201
Protection for those testifying in Congress, see 18 U.S.C. 1505

3. Leqgal Protections Against SLAPP Suits

A. First Amendment

First Amendment of the U.S. Constitution protects the right of the people “to petition the government for a redress of
grievances.”

First Amendment covers any peaceful attempt to promote or discourage government action at any level (federal, state,
or local) and in any branch (legislative, executive, or judicial).

Protected activities include all means of expressing views to government:

¢ filing complaints

o reporting violations of law

o testifying before government bodies
o writing letters

o lobbying legislatures

o advocating before administrative agencies



o circulating petitions

o conducting initiative and referendum campaigns
¢ filing lawsuits
o and it protects peaceful demonstrations, protests, picketing, and boycotts aimed at producing

government action.
B. Noerr-Pennington Doctrine

In a series of U.S. Supreme Court decisions, the Court has held that petitioning the government is protected and entitles
the protected petitioning activity to immunity from lawsuits under the First Amendment of the U.S. Constitution.

The SLAPP victim gets immunity unless SLAPPer can prove the petitioning was a“ sham.”
“Sham” means baseless, using the legal process as a weapon, or petitioning not aimed at procuring government action.
C. State Anti-SLAPP Laws

Twenty-four (24) states have anti-SLAPP laws of some nature, designed to protect citizens who make statements to the
government . To see these state laws, click here. (link to State Laws Page)

Key provisions of some of these state laws include:
o Provide for early dismissal of cases arising out of First Amendment petitioning
o Cover direct/indirect petitioning activity
o Shift burden of proof to SLAPPer

o Expedited review of motions to dismiss



o

o

Stay or limit discovery pending motion to dismiss

Allow immediate appeal of denial of motion to dismiss

Allow recovery of attorneys' fees, compensatory, and punitive damages
Allow SLAPP-back suits

Some states have case law protecting citizens from SLAPPs (e.g. CO/WV)

If you are in one of the states with an anti-SLAPP law, employ the law early in the process in order to get the case

dismissed quickly.

Many state anti-SLAPP laws are untested and provide incomplete protection for victims.

4. Common SLAPP Claims

Intentional interference with an existing contract, or intentional interference with prospective economic advantage

o Both the tort of interference with contract relations and interference with prospective contract or business relations

involve basically the same conduct. In one case the interference takes place when a contract is already in existence, in

the other, when a contract would, with certainty, have been consummated but for the conduct of the tortfeasor.

o The elements of the tort of are: (1) an economic relationship between the plaintiff and some third person containing the

probability of future economic benefit to the plaintiff, (2) knowledge by the defendant of the existence of the

relationship, (3) intentional acts on the part of the defendant designed to disrupt the relationship, (4) actual disruption of

the relationship, and (5) damages to the plaintiff proximately caused by the acts of the defendant.

Abuse of process and Malicious Prosecution

o The elements of abuse of process are (1) the willful use of the legal process; (2) which is not proper; (3) for an ulterior

motive or purpose.



o The elements of malicious prosecution are (1) filing a lawsuit; (2) without probable cause; (3) with malice; (4) that
terminated in favor of the victim; and (5) resulted in damages to the victim.

o Abuse of process and malicious prosecution are “disfavored” by the Courts because of the potential for these cases to
continue ad infinitum (I sue you for malicious prosecution and lose, then you sue me for malicious prosecution and
lose, and on and on.)

Trespass

o Trespassing is the entry onto the land of another person without permission or authority.

o The injured person has a legal cause of action for money damages suffered because of the trespass.
Outrageous conduct

o Outrageous conduct is conduct which is so outrageous in character that a reasonable member of the community would
regard the conduct as atrocious, going beyond all possible bounds of decency and utterly intolerable in a civilized

community.

o The Plaintiff must prove: (1) the defendant engaged in extreme and outrageous conduct; (2) the conduct was reckless or
with the intent of causing the plaintiff severe emotional distress; and (3) the plaintiff incurred severe emotional distress.

Conspiracy

o SLAPPers may sue victims for conspiracy to commit one of the above torts, such as conspiracy to interfere with a
contract.

o Plaintiffs must prove (1) that a conspiracy between two or more individuals existed; (2) that specific wrongful acts
(other torts) were carried out by the defendants pursuant to the conspiracy; and (3) that the plaintiff was damaged as a
result of such acts.

5. Securing a quick dismissal of a SLAPP suit




Recognize the SLAPP suit as retaliation for First Amendment activity early in the process.
Obtain a lawyer or legal help to quickly raise the various First Amendment and other defenses as soon as possible.

SLAPPers (with or without knowing it) are transforming a public, political controversy into a private, legalistic one.
Victims must “retransform” the “legal” action back into a“political” one by getting the court to see that it is being used to
infringe on the constitutionally protected political rights of citizens. They must remind the court that First Amendment rights
normally outweigh ordinary “legal” claims of personal injury.

A SLAPP defense counsel has an early strategic choice between two different tactics. For a detailed explanation of this
choice, see Chapter 8 of Pring & Canan, “ SLAPPs: Getting Sued for Speaking Out.” In brief, a SLAPP defendant can seek
immediate dismissal or pursue lengthier summary judgment to end the case. The choice hinges on several factors. Prompt
dismissal is indicated if the targets are weak, badly frightened, seriously diverted from their campaign, or hopelessly low on
resources. Summary judgment is more attractive, however, if the targets have fortitude, will “go the distance,” can juggle both
alawsuit and a political campaign, and have access to resources. Dismissal’s prime advantage, if it succeeds, isaquick end to
the chill. Summary judgment’ s advantage is a more compelling fact record for the dismissal, any appeal's, and a successful
SLAPP-back.

Targets should oppose early efforts by SLAPPers to get an injunction or restraining order from the Court forbidding the
target from discussing the matter in public. Such restraining orders, if not opposed, could result in a Court order silencing the
targets and restraining First Amendment rights.

Select a spokesperson and attempt to draw extensive media attention to the abuse of the legal process by the SLAPPer.

Consider filing a SLAPP-back lawsuit or counterclaim, discussed in more detail below.

6. SLAPP-back Suits

A “SLAPP-back” isacountersuit in which the targets turn the tables and sue the filers for the injuries and | osses caused
by the SLAPP.

Consider suing both the SLAPPers and their lawyers, which will turn SLAPPers against their lawyers!



Eight states have statutory SLAPP-back provisions that allow for the recovery of punitive damages from SLAPPers
who bring abusive lawsuits. These states are: California, Delaware, Hawaii, Minnesota, Nevada, New York, Rhode Island, and
Utah. For more information, go to the State Laws page, click here.

A. Common SLAPP-back Lawsuits

If your state does not have a SLAPP-back law, there are common law actions that allow for recovery in such situations.
The most common SLAPP-back claims are malicious prosecution and abuse of process. Go to Section 4 of this outline for the
elements of those claims. Other potential claims are discussed below.

Constitutional Claims (Interference with First Amendment Rights)

o In most states, the federal and state constitutional guarantees of freedom of speech are not self-implementing, meaning
these constitutional rights can be used as a“shield” to defend against abusive litigation, but not as a“sword” to punish
violators of those rights. But, some state constitutions, such as California's, are self-implementing and you can sue for
violations of those rights and damages without special enabling legislation.

o If the SLAPPer is acting in his or her role as a government employee, additional laws (such as the Civil Rights law
known as Section 1983), may provide a cause of action for a deprivation of First Amendment rights.

Intentional Infliction of Emotional Distress

o To prevail on a claim of international infliction of emotional distress, a plaintiff must generally show that (1) conduct is
extreme or outrageous; (2) a causal connection between the conduct and emotional distress; (3) the conduct results in
severe distress; and (4) the conduct was intentional or negligent.
Nuisance

o Nuisance includes all wrongful acts which unreasonably and substantially interfere with another’s property rights.

o Nuisance per se exists in two situations relevant for SLAPP-back cases: (1) Abnormal and unduly hazardous activities

may give rise to anuisance; (2) where the defendant’ s use of his or her land is clearly unreasonable in view of the
surrounding circumstances (character of the neighborhood).



o Normally, a nuisance consists of repetitive activities that interfere with the plaintiff’s use of his or her property.

o The plaintiff must prove damages, such as the diminution of property values, were caused by the defendant’ s conduct.

Outrageous conduct

o Outrageous conduct is conduct which is so outrageous in character that a reasonable member of the community would
regard the conduct as atrocious, going beyond all possible bounds of decency and utterly intolerable in a civilized
community.

o The Plaintiff generally must prove: (1) the defendant engaged in extreme and outrageous conduct; (2) the conduct was
reckless or with the intent of causing the plaintiff severe emotional distress; and (3) the plaintiff incurred severe
emotional distress.

Many factors make SLAPP-backs attractive, among them: vindication of targets, compensation for monetary and
psychological losses, penalization of filers, a prophylactic chill on future SLAPPs, and a restoration of public confidence in
participatory democracy. But SLAPP-backs have their costs. Many targets express reluctance to “go through it again,” given
the financial and emotional burdens, investment of time, and other stresses they have just experienced with the judicial
process. They may also find it difficult to persuade an attorney to take the case.

B. Examples of SLAPP-back Verdicts for Victims

Shell v. Leonardini: $7.5 million recovery for malicious prosecution.

Peripheral Canal: $11 million recovery for abuse of process and deprivation of constitutional rights.

SOLE, Inc.: $1.5 million recovery in a SLAPP suit settlement.

Nebraska CAFO activists: $1.3 million for damages and attorneys fees under the Nebraska anti-SLAPP statute.

7. Insurance Coverage Against SLAPP Suits




A. Homeowner Gs | nsurance

Homeowner’ s insurance policies, and possibly some renter’ s insurance policies, may cover SLAPP lawsuits.

An example of such a policy is the following:

o Ifaclaim is made or a suit is brought against any insured for damages because of bodily injury . . . caused by an
occurrence to which this coverage applies, we will:
1. pay up to our limit of liability for the damages for which the insured is legally liable; and
2. provide a defense at our expense by counsel of our choice even if the allegations are groundless, false, or

fraudulent. . . .
POLICY DEFINITIONS . .. "Bodily injury” means; . . . personal injury . . . arising out of . . . libel, slander or
defamation of character; or . . . invasion of privacy.

Homeowner’ s policies may not cover punitive damages, but they usually do cover compensatory damages and
litigation defense costs.

Some homeowner’ s policies exclude liability for activities related to “business pursuits.” If your policy excludes such
liability, and you are sued for some statement related to your employment (such as with a nonprofit), you may not be covered.

Review your homeowner’s policy to determineif you might already have coverage and whether you are subject to any
exclusions. If you are not currently covered under your homeowner’s policy, ask your insurance agent about adding such
coverage.

B. Directors and Officers Liability Insurance

Nonprofits and other community organizations should consider obtaining directors and officers liability (D&O)
insurance, which can be relatively inexpensive depending on the scope of the work performed by the organization.

When a person becomes a board member of a nonprofit organization, s/he may assume a level of responsibility for the
organization ("duty of care™), and is exposed to claims for not running and managing the organization in a proper way.



D&O insurance protects directors and officers of the Board of Directors from personal liability and financial loss
arising out of “wrongful acts’ committed or allegedly committed in that capacity.

D&O liability insurance generally only covers claims such as employment-related claims and mismanagement of
funds. Most D&O insurance policies will exclude common SLAPP claims such as defamation, trespass, abuse of process and
malicious prosecution. Thus, D&O insurance alone will not normally cover directors and officers of an organization from
SLAPP suits. Traditionally, general liability insurance discussed below is the appropriate form of insurance to protect such
individuals against SLAPP suits.

C. General Liability Insurance

General Liability Insurance provides protection against claims or lawsuits alleging bodily or personal injuries or
property damage caused by the operations or actions of you or your organization.

General liability insurance generally does cover common SLAPP claims, including defamation, interference with
contract, trespass, nuisance, and other related claims.

However, such policies usually do not cover the activities of volunteers.

Consider obtaining general liability insurance and make sure your policy covers SLAPP suits.

8. Working with Lawyers Provided by your Insurance Company

You should realize that attorneys for your insurance company may have a very different approach to the SLAPP suit
than you. Generally, insurance lawyers look at each case on a cost benefit analysis and will be eager to settle a case (even if
you believe you have done nothing wrong) when the cost of settling is less than the cost of litigating the case. Also, the
attorney provided by the insurance company is very likely never to have defended a SLAPP suit and may not recognize it as
such.

While settling the case may be appealing, the conditions of settlement may require the victim to not discuss the matter
at any point in the future. Thus, such settlements may run counter to the victim’'s goal of bringing attention to the SLAPPers’
abuse of the legal process.



Therefore, victims who are represented by insurance company attorneys should consider obtaining independent counsel
with knowledge of the SLAPP issues.

9. Personal Asset Protection

There are many other legal mechanisms to protect your property or assets from being attacked as part of a SLAPP suit.
These mechanisms include, but are not limited to, putting assets in trust, creating a corporate entity (such as an limited liability
corporation) to hold your assets, or putting your assets in the name of a spouse.

These strategies may or may not protect your assets if you are ever held liable for damages caused by your activities.

Consult with an attorney to discuss the legality and benefits of such strategies in light of your petitioning activities.



