
NO.  24690 
 

I N THE SUPREME COURT OF THE STATE OF HAWAI ` I  
 
PROTECT PUAKO,  
 
 
  Pet i t i oner ,  
 
 
 vs.  
 
 
COUNTY OF HAWAI ` I ;  BRI DGE PUAKO,  
LLC;  and DOES 1- 10,  
 
 
  Respondent s.  

)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  

CI VI L No.  00- 1- 0279 
( Decl ar at or y Judgment )  
 
HAWAI ` I ÕS THOUSAND FRI ENDS AND 
SLAPP RESOURCE CENTERÕS MOTI ON 
TO FI LE AMI CUS CURI AE BRI EF I N 
SUPPORT OF PETI TI ONER PROTECT 
PUAKO;  AMI CUS CURI AE BRI EF OF 
HAWAI ` I ÕS THOUSAND FRI ENDS AND 
SLAPP RESOURCE CENTER I N 
SUPPORT OF PETI TI ONER PROTECT 
PUAKO;  EXHI BI T Ò1Ó;  CERTI FI CATE 
OF SERVI CE 
 
 
THI RD CI RCUI T COURT 
 
HONORABLE RI KI  MAY AMANO 
 

 
 

HAWAI ` I ÕS THOUSAND FRI ENDS AND SLAPP RESOURCE CENTERÕS 
MOTI ON TO FI LE AMI CUS CURI AE BRI EF 

I N SUPPORT OF PETI TI ONER PROTECT PUAKO 
 

AMI CUS CURI AE BRI EF OF HAWAI ` I ÕS THOUSAND FRI ENDS 
AND SLAPP RESOURCE CENTER I N SUPPORT OF PETI TI ONER PROTECT PUAKO 

 
EXHI BI T Ò1Ó 

 
CERTI FI CATE OF SERVI CE 

 
 
 
 

 
LORI  POTTER #12118  PAUL H.  ACHI TOFF  #5279 
KELLY HAGLUND GARNSEY  DAVI D L.  HENKI N  #6876 
     & KAHN,  LLC    D.  KAPUA` ALA SPROAT #7182 
1441 18t h St . ,  #300    EARTHJUSTI CE LEGAL DEFENSE 
FUND 



 2 

Denver ,  CO 80202    223 Sout h Ki ng St r eet ,  Sui t e 
400 
Tel ephone No. :  ( 303)  296- 9412  Honol ul u,  Hawai ` i  96813 
Fax No. :   ( 303)  293- 8705   Tel ephone No. :   ( 808)  599- 2436 
At t or neys f or  Ami cus Cur i ae   Fax No. :   ( 808)  521- 6841 
      At t or neys f or  Ami cus Cur i ae



HAWAI ` I ÕS THOUSAND FRI ENDS AND SLAPP RESOURCE CENTERÕS 
MOTI ON TO FI LE AMI CUS CURI AE BRI EF 

I N SUPPORT OF PETI TI ONER PROTECT PUAKO 
 

 Hawai Õi Õs Thousand Fr i ends and t he SLAPP Resour ce Cent er ,  

t hr ough t hei r  counsel  Ear t hj ust i ce and Kel l y| Hagl und| Gar nsey + 

Kahn LLC,  move under  H. R. App. P.  28( g)  f or  l eave t o f i l e an ami cus 

cur i ae br i ef  i n suppor t  of  pet i t i oner  Pr ot ect  Puako.   A copy of  

t he pr oposed ami cus br i ef  i s at t ached.    I n suppor t ,  Hawai Õi Õs 

Thousand Fr i ends and t he Cent er  st at e:  

 1.  Hawai Õi Õs Thousand Fr i ends i s a nonpr of i t ,  publ i c 

i nt er est  envi r onment al  or gani zat i on wi t h mor e t han 600 member s 

t hr oughout  t he st at e of  Hawai Õi  and el sewher e.   I t  i s dedi cat ed t o 

ensur i ng t hat  gr owt h i s r easonabl e and r esponsi bl e,  t hat  

appr opr i at e pl anni ng,  management  and l and use deci si ons ar e made 

t hat  pr ot ect  t he envi r onment ,  human heal t h and cul t ur al  and 

nat ur al  r esour ces and t hat  deci si ons ar e made and pr oposal s ar e 

i mpl ement ed i n conf or mi t y wi t h t he l aw.   To car r y out  i t s mi ssi on,  

Hawai Õi Õs Thousand Fr i ends engages i n pet i t i oni ng act i vi t i es 

bef or e al l  br anches of  gover nment ,  i n t hat  i t  f r equent l y t est i f i es 

bef or e t he st at e l egi sl at ur e on numer ous envi r onment al  i ssues,  

t est i f i es bef or e Honol ul u Ci t y/ Count y on l and use pl anni ng and 

zoni ng i ssues,  and t akes par t  i n l i t i gat i on i n t he st at e and 

f eder al  cour t s i n Hawai Õi .   I t  has a di r ect  and subst ant i al  

i nt er est  i n t he l egal  i ssues pr esent ed i n t hi s mat t er  concer ni ng 

t he l aw of  pet i t i on cl ause i mmuni t y under  t he Fi r st  Amendment  and 

t he Hawai Õi  Const i t ut i on.  



 2 

 2.  The SLAPP Resour ce Cent er  i s a non- pr of i t  publ i c 

i nt er est  or gani zat i on dedi cat ed t o t he pr ot ect i on of  t he r i ght  t o 

pet i t i on al l  l evel s and br anches of  gover nment  under  t he pet i t i on 

cl ause of  t he Fi r st  Amendment  t o t he Uni t ed St at es Const i t ut i on 

and anal ogous pr ovi si ons of  st at e l aw.   ÒSLAPPÓ st ands f or  

St r at egi c Lawsui t  Agai nst  Publ i c Par t i ci pat i on,  a phenomenon 

encount er ed when a l i t i gant  f i l es a cl ai m or  count er cl ai m i n 

di r ect  r esponse t o or  r et al i at i on f or  a ci t i zenÕs l egi t i mat e 

communi cat i on wi t h t he gover nment .   The Ci r cui t  Cour t Õs or der  

denyi ng pet i t i oner  Pr ot ect  PuakoÕs mot i on f or  summar y j udgment  

r est ed upon an i mpor t ant  i ssue of  Fi r st  Amendment  pet i t i on cl ause 

i mmuni t y whi ch i s of  f i r st  i mpr essi on i n Hawai Õi .  SLAPP Resour ce 

Cent er  f i l ed an ami cus br i ef  bef or e t he Ci r cui t  Cour t  i n t hi s 

mat t er .  

 3.  Wi t h t hei r  backgr ound i n advocacy bef or e gover nment al  

ent i t i es and on Fi r st  Amendment  pet i t i on cl ause quest i ons,  

Hawai Õi Õs Thousand Fr i ends and SLAPP Resour ce Cent er  can mor e 

f ul l y i nf or m t he Cour t  on t he l aw r el at i ng t o t hese i ssues t hr ough 

t hei r  pr oposed ami cus cur i ae br i ef .   Thei r  counsel  have 

par t i ci pat ed i n numer ous cases i nvol vi ng Fi r st  Amendment  i mmuni t y.   

The at t ached br i ef  r ef er s t he Cour t  t o pr ecedent s and pol i cy 

consi der at i ons not  di scussed i n pet i t i oner Õs br i ef .  

 4.  Under  H. R. App. P.  28,  t he ami cus br i ef  i s t i mel y 

submi t t ed wi t hi n t he t i me al l owed f or  f i l i ng of  t he br i ef  of  

pet i t i oner ,  t he par t y whose posi t i on Hawai Õi Õs Thousand Fr i ends 

and SLAPP Resour ce Cent er  suppor t .  
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 Ther ef or e,  Hawai Õi Õs Thousand Fr i ends and t he SLAPP Resour ce 

Cent er  r espect f ul l y r equest  t he Cour t  t o ent er  an or der  gr ant i ng 

l eave t o f i l e t he at t ached ami cus cur i ae br i ef .  

 Respect f ul l y submi t t ed t hi s 26t h day of  November ,  2001.  
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AMI CUS CURI AE BRI EF OF HAWAI ` I ÕS THOUSAND FRI ENDS 
AND SLAPP RESOURCE CENTER I N SUPPORT OF PETI TI ONER PROTECT PUAKO 

 
 
I .  NATURE OF THE CASE,  STATEMENT OF FACTS,  
 I SSUES PRESENTED,  AND STANDARD OF REVI EW 
 

Ami ci  cur i ae Hawai ` i Õs Thousand Fr i ends and SLAPP Resour ce 

Cent er  adopt  t he pr esent at i on on t hese poi nt s by pet i t i oner  

Pr ot ect  Puako.  

 
I I .  I NTERESTS OF AMI CI  CURI AE 
 

Hawai ` i Õs Thousand Fr i ends i s a nonpr of i t ,  publ i c i nt er est  

envi r onment al  or gani zat i on wi t h mor e t han 600 member s t hr oughout  

t he st at e of  Hawai ` i  and el sewher e.   I t  i s dedi cat ed t o ensur i ng 

t hat  gr owt h i s r easonabl e and r esponsi bl e,  t hat  appr opr i at e 

pl anni ng,  management  and l and use deci si ons ar e made t hat  pr ot ect  

t he envi r onment ,  human heal t h and cul t ur al  and nat ur al  r esour ces 

and t hat  deci si ons ar e made and pr oposal s ar e i mpl ement ed i n 

conf or mi t y wi t h t he l aw.   To car r y out  i t s mi ssi on,  Hawai ` i Õs 

Thousand Fr i ends engages i n pet i t i oni ng act i vi t i es bef or e al l  

br anches of  gover nment ,  i n t hat  i t  f r equent l y t est i f i es bef or e t he 

st at e l egi sl at ur e on numer ous envi r onment al  i ssues,  t est i f i es 

bef or e Honol ul u Ci t y/ Count y on l and use pl anni ng and zoni ng 

i ssues,  and t akes par t  i n l i t i gat i on i n t he st at e and f eder al  

cour t s i n Hawai ` i .   I t  has a di r ect  and subst ant i al  i nt er est  i n 

t he l egal  i ssues pr esent ed i n t hi s mat t er  concer ni ng t he l aw of  
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pet i t i on cl ause i mmuni t y under  t he Fi r st  Amendment  and t he Hawai ` i  

Const i t ut i on.  

The SLAPP Resour ce Cent er  i s a non- pr of i t  publ i c i nt er est  

or gani zat i on dedi cat ed t o t he pr ot ect i on of  t he r i ght  t o pet i t i on 

al l  l evel s and br anches of  gover nment  under  t he pet i t i on cl ause of  

t he Fi r st  Amendment  t o t he Uni t ed St at es Const i t ut i on and 

anal ogous pr ovi si ons of  st at e l aw.   ÒSLAPPÓ st ands f or  St r at egi c 

Lawsui t  Agai nst  Publ i c Par t i ci pat i on,  a phenomenon encount er ed 

when a l i t i gant  f i l es a cl ai m or  count er cl ai m i n di r ect  r esponse 

t o or  r et al i at i on f or  a ci t i zenÕs l egi t i mat e communi cat i on wi t h 

t he gover nment .   The Ci r cui t  Cour t Õs or der  denyi ng pet i t i oner   

Pr ot ect  PuakoÕs mot i on f or  summar y j udgment  r est ed upon an 

i mpor t ant  i ssue of  Fi r st  Amendment  pet i t i on cl ause i mmuni t y whi ch 

i s of  f i r st  i mpr essi on i n Hawai ` i .  

 
I I I .  SUPPLEMENTAL STATEMENT OF FACTS 
 

Puako i s l ocat ed on t he Kohal a coast  of  t he Bi g I sl and.   Even 

ami d al l  of  t he bi ol ogi cal  r i chness and di ver si t y of   Hawai ` i ,  t he 

cor al  r eef  and wat er s at  Puako st and out .   The wat er s have been 

accor ded speci al  management  pr ot ect i on bot h as par t  of  t he 
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Hawai i an I sl ands Humpback Whal e Nat i onal  Mar i ne Sanct uar y,  

est abl i shed i n 1992,  and as an Ocean Recr eat i on Management  Ar ea. 1 

The Puako r eef  enj oys an i nt er nat i onal  r eput at i on i n t he 

di vi ng communi t y as one of  t he one of  t he most  spect acul ar  di ve 

si t es i n t he st at e. 2  I t  i s a f eat ur ed di ve si t e of  scuba di vi ng 

magazi nes,  and i s a dest i nat i on f or  scuba di ver s and ski n di ver s 

f r om ar ound t he wor l d.   The spect acul ar  mai n Puako r eef  abounds 

wi t h exot i c speci es of  f i sh.   I t  i s per meat ed wi t h caves and 

cr evi ces f i l l ed wi t h encr ust i ng cor al s and sponges.   The Hawai ` i  

Depar t ment  of  Heal t h cl assi f i es Puako wat er s as pr i st i ne. 3   Di ver s 

r epor t  vi si bi l i t y of  up t o 100 f eet .  

St udent s and f acul t y f r om t he Uni ver si t y of  Hawai ` i  have 

conduct ed sci ent i f i c r esear ch at  Puako si nce t he ear l y 1970' s. 4  

Sci ent i st s come t o Puako t o t ag gr een sea t ur t l es f or  obser vat i on 

and col l ect  sampl es f or  t he Nat i onal  Mar i ne Fi sher i es Ser vi ce. 5  

Di ver s and snor kel er s near l y al ways obser ve gr een sea t ur t l es 

                     
 1  Rober t  Teyt aud,  St at e of  t he Puako Reef  2000 ( Jan.  2001)  at  
4.  

 2  www. cor al r eef net wor k. com/ r eef s/ hawai i / puako/ puako. ht m  
( l ast  vi si t ed 11/ 20/ 01)  

 3  Teyt aud,  supr a,  at  10.  

 4  www. cor al r eef net wor k. com/ r eef s/ hawai i / puako/ puako5. ht m  
( l ast  vi si t ed 11/ 20/ 01)  
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sl eepi ng i n t he caves,  swi mmi ng i n t he wat er  or  sunni ng on t he 

shor esi de l ava.   Thi s t hr eat ened speci es f eeds on seaweeds t hat  

gr ow on t he ver t i cal  under sea cl i f f s and r eef  f l at . 6  

 
I V.  ARGUMENT 
 
 A.  Pr ot ect  PuakoÕs Pet i t i oni ng Act i ons Enj oy Const i t ut i onal   
  I mmuni t y Fr om Sui t  Under  Deci si ons Of  The U. S.  Supr eme 

Cour t  
 

Deci si ons of  t he Uni t ed St at es Supr eme Cour t  i mmuni ze Pr ot ect  

PuakoÕs pet i t i oni ng act i vi t y f r om t he at t ack made i n t he 

count er cl ai m.   Thi s i mmuni t y has i t s r oot s i n a l i ne of  ant i t r ust  

cases,  known as t he Noer r - Penni ngt on doct r i ne,  whi ch hol d t hat  

ef f or t s t o i nf l uence publ i c of f i ci al s t hr ough l i t i gat i on,  

l obbyi ng,  publ i ci t y,  and ot her  cont act  ar e pr ot ect ed by t he 

pet i t i on cl ause of  t he f eder al  const i t ut i on ( and ar e not  a 

vi ol at i on of  ant i t r ust  l aw)  even when t he pet i t i oni ng act i vi t y i s 

under t aken f or  a di sf avor ed mot i ve,  such as el i mi nat i ng 

compet i t i on.   Uni t ed Mi ne Wor ker s v.  Penni ngt on,  381 U. S.  657 

( 1965) ;  East er n Rai l r oad Pr esi dent s Conf er ence v.  Noer r  Mot or  

Fr ei ght ,  365 U. S.  127 ( 1961) .   Lat er  deci si ons of  t he U. S.  Supr eme 

Cour t  and ot her  cour t s make cl ear  t hat  Noer r - Penni ngt on i mmuni t y 

                                                                  
 5  www. hpa. edu/ Tur t l eTaggi ng/ 1996Tags. ht ml   ( l ast  vi si t ed 
11/ 20/ 01)  

 6  www. cor al r eef net wor k. com/ r eef s/ hawai i / puako/ puako2. ht m  
( l ast  vi si t ed 11/ 20/ 01)  



 5 

equat es t o Fi r st  Amendment  i mmuni t y and appl i es t o pet i t i oni ng and 

t o cl ai ms out si de of  t he ant i t r ust  cont ext .   See,  Pr of essi onal  

Real  Est at e I nvest or s v.  Col umbi a Pi ct ur es,  123 L. Ed. 2d 611,  623 

( 1993)  ( Òwhet her  appl yi ng Noer r  as an ant i t r ust  doct r i ne or  

i nvoki ng i t  i n ot her  cont ext s .  .  . Ó)  ( emphasi s added) ;  NAACP v.  

Cl ai bor ne Har dwar e,  458 U. S.  886 ( 1982)  ( accor di ng Noer r -

Penni ngt on i mmuni t y t o st at e l aw cl ai ms agai nst  def endant  NAACP) .  

The f eder al  di st r i ct  cour t  f or  t he di st r i ct  of  Col or ado succi nct l y 

summar i zed t he pr i nci pl e of  t hese cases:  

[ W] hi l e t he doct r i ne ar ose i n connect i on wi t h ant i t r ust  
cases,  i t  i s f undament al l y based on Fi r st  Amendment  
pr i nci pl es.   Mor e t han one cour t  has hel d t hat  t he doct r i ne 
Ôi s a pr i nci pal  [ si c]  of  const i t ut i onal  l aw t hat  bar s 
l i t i gat i on ar i si ng f r om i nj ur i es r ecei ved as a consequence of  
Fi r st  Amendment  pet i t i oni ng act i vi t y,  r egar dl ess of  t he 
under l yi ng cause of  act i on asser t ed by t he Pl ai nt i f f s. Õ 
 

Comput er  Associ at es I nt er nat i onal  v.  Amer i can Fundwar e,  831 F.  

Supp.  1516,  1522 ( D.  Col o.  1993)  ( emphasi s added) ;  accor d,  Whi t e 

v.  Lee,  227 F. 3d 1214,  1236  ( 9th  C i r .  2000) .   Thus,  Fi r st  

Amendment  i mmuni t y appl i es t o al l  of   Br i dgeÕs cl ai ms whi ch ar i se 

out  of  or  r espond t o t he pet i t i oni ng act i vi t y of  Pr ot ect  Puako.  

 When i t  appear s,  as i t  does her e,  t hat  Br i dgeÕs count er cl ai ms 

ar e l odged i n r esponse t o Pr ot ect  PuakoÕs l egi t i mat e use of  

gover nment al  pr ocesses,  t he Cour t  must  appl y hei ght ened scr ut i ny 

t o t hose cl ai ms and di smi ss t hem unl ess Br i dge can show t hat  Fi r st  

Amendment  i mmuni t y i s not  appr opr i at e.   Pr ot ect  Puako i s ent i t l ed 
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t o i mmuni t y unl ess Br i dge can demonst r at e t hat  Pr ot ect  PuakoÕs 

pet i t i oni ng was Òa sham. Ó  Pr of essi onal  Real  Est at e I nvest or s v.  

Col umbi a Pi ct ur es,  123 L. Ed. 2d 611,  624 ( 1993) ;  Col umbi a v.  Omni  

Out door  Adver t i si ng,  499 U. S.  365,  380- 1 ( 1991) ;  Comput er  

Associ at es,  831 F.  Supp.  at  1523.   To do t hi s i n t hi s case,  Br i dge 

must  show t hat  Pr ot ect  PuakoÕs ef f or t s t o pet i t i on t he cour t  and 

gover nment  agenci es wer e Òobj ect i vel y basel ess i n t he sense t hat  

no r easonabl e l i t i gant  coul d r eal i st i cal l y expect  success on t he 

mer i t s. Ó  Real  Est at e I nvest or s,  123 L. Ed. 2d at  624.   I f  Br i dge 

cannot  make t hat  showi ng,  summar y j udgment  shoul d be ent er ed i n 

f avor  of  Pr ot ect  Puako.  

I f ,  and onl y i f ,  Br i dge can make a showi ng of  basel essness,   

t he second par t  of  t he ÒshamÓ t est  r equi r es Br i dge t o pr ove t hat  

Pr ot ect  PuakoÕs subj ect i ve mot i vat i on was t o i nt er f er e wi t h t he 

Br i dgeÕs act i ons,  usi ng gover nment al  pr ocesses as Òa weapon. Ó  

Or egon Nat ur al  Resour ces Counci l  v.  Mohl a,  944 F. 2d 531,  533 ( 9th  

Ci r .  1991) ;  Boone v.  Redevel opment  Agency,  841 F. 2d 886,  895 ( 9th  

Ci r .  1988) .   Thi s par t  of  t he t est  r equi r es pr oof  t hat  Pr ot ect  

PuakoÕs ef f or t s wer e ÒÔnot  genui nel y ai med at  pr ocur i ng f avor abl e 

gover nment  act i onÕ at  al l . Ó  Omni  Out door   
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Adver t i si ng,  499 U. S.  at  380,  ( quot i ng Al l i ed Tube v.  I ndi an Head,  

486 U. S.  496,  500 n. 4 ( 1988) ) .  

Thi s i s a di f f i cul t  bur den f or  a pl ai nt i f f  - -  her e and i n 

ever y ot her  SLAPP case - -  t o meet ,  because Fi r st  Amendment  

i mmuni t y i s pur posel y br oad and r i gor ous.   The Const i t ut i on 

saf eguar ds t he r i ght  t o pet i t i on pr eci sel y because i t  i s t he 

bedr ock upon whi ch our  nat i on was f ounded.   By cr eat i ng t hi s 

i mmuni t y i n t he pet i t i on cl ause,  t he Fr amer s of  t he Const i t ut i on 

chose t o al l ow a vi gor ous debat e of  i deas bef or e gover nment al  

agenci es and t he cour t s - -  i ndeed,  bef or e al l  l evel s and i n al l  

br anches of  gover nment  - -  i nst ead of  const r ai ni ng t hat  debat e by 

subj ect i ng t he debat er s t o t he t hr eat  of  t or t  l i abi l i t y.    Thi s 

pr i nci pl e l i es at  t he hear t  of  t he pet i t i on cl ause i mmuni t y 

enj oyed by Pr ot ect  Puako her e.  

 
 B.  Br i dgeÕs Count er cl ai ms Ret al i at e Agai nst  Pr ot ect  PuakoÕs  
  Admi ni st r at i ve Advocacy,  Lobbyi ng And Li t i gat i on Ef f or t s 
 

I n i t s pet i t i on f or  wr i t  of  mandamus,  Pr ot ect  Puako ci t es t he 

semi nal  case of  Pr ot ect  Our  Mount ai n Envi r onment ,  I nc.  v.  Di st r i ct  

Cour t ,  677 P. 2d 1361,  1364- 66 ( Col o.  1984)  ( POME) .   POME i s par t  

of   a t r end i n whi ch cour t s and l egi sl at ur es have at t empt ed t o 

mi t i gat e t he chi l l i ng ef f ect  on Fi r st  Amendment  act i vi t y t hat  i s 

posed by St r at egi c Lawsui t s Agai nst  Publ i c Par t i ci pat i on.   See,  

Geor ge W.  Pr i ng and Penel ope Canan,  SLAPPs:   Get t i ng Sued f or  
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Speaki ng Out  at  1- 14,  188- 201 ( 1996) ;  Opi ni on of  t he Just i ces 

( SLAPP Sui t  Pr ocedur e) ,  641 A. 2d 1012 ( N. H.  1994)  ( descr i bi ng 

SLAPPs and anal yzi ng a pr oposed l egi sl at i ve r esponse) .   Cour t s 

have spoken el oquent l y of  t he danger  t o democr at i c pr i nci pl es 

posed by SLAPPs:  

[ B] r ought  by pr i vat e i nt er est s t o st op ci t i zens f r om 
exer ci si ng t hei r  pol i t i cal  r i ght s or  t o puni sh t hem f r om 
havi ng done so .  .  .  SLAPP sui t s f unct i on by f or ci ng t he 
t ar get  i nt o t he j udi ci al  ar ena wher e t he SLAPP f i l er  
f oi st s upon t he t ar get  t he expenses of  a def ense.   The 
l onger  t he si t uat i on can be st r et ched out ,  t he mor e 
l i t i gat i on t hat  can be chur ned,  t he gr eat er  t he expense 
t hat  can be i nf l i ct ed and t he cl oser  t he SLAPP f i l er  
moves t o success.   The pur pose of  such gamesmanshi p 
r anges f r om si mpl e r et r i but i on f or  past  act i vi sm t o 
di scour agi ng f ut ur e act i vi sm .  .  .  The r i ppl e ef f ect  of  
such sui t s i n our  soci et y i s enor mous.   Per sons who have 
been out spoken on i ssues of  publ i c i mpor t ance t ar get ed 
i n such sui t s or  who have wi t nessed such sui t s wi l l  
of t en choose i n t he f ut ur e t o st ay si l ent .   Shor t  of  a 
gun t o t he head,  a gr eat er  t hr eat  t o t he Fi r st  Amendment  
can scar cel y be i magi ned.  
 

Gor don v.  Mar one,  No.  185 44/ 90,  sl i p op.  at  26- 28 ( Sup.  Ct .  

West chest er  Count y N. Y. ,  Apr .  13,  1992) ,  quot ed i n Pr i ng and 

Canan,  SLAPPs at  11.  

I n essence,  SLAPPs st i f l e debat e on quest i ons of  publ i c 

i mpor t ance and act  t o depr i ve soci et y of  i t s col l ect i ve t hi nki ng 

and f r ee exchange of  i deas,  al l  whi ch ar e basi c t o our  democr at i c 

pr ocess.   I n r esponse t o t he t hr eat  posed by SLAPPs,  a gr owi ng 

number  of  st at es pr ovi de,  by case l aw or  l egi sl at i on,  a pr ocedur al  

mechani sm f or  an ear l y di smi ssal  or  summar y j udgment .   See,  Lor i  
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Pot t er ,  St r at egi c Lawsui t s Agai nst  Publ i c Par t i ci pat i on and 

Pet i t i on Cl ause I mmuni t y,  Envt l .  L.  Rep.  ( Envt l .  L.  I nst . )  ( Jul y 

2001) ,  At t achment  1 her et o.   Thi s case appear s t o pr esent  a 

quest i on of  f i r st  i mpr essi on i n Hawai ` i  as t o t he appl i cabi l i t y of  

pet i t i on cl ause i mmuni t y t o t he advocacy of  Hawai ` i  ci t i zensÕ 

gr oups such as pet i t i oner  Pr ot ect  Puako and ami cus cur i ae 

Hawai ` i Õs Thousand Fr i ends.  

The Col or ado Supr eme Cour t  ar t i cul at ed a pr ocedur al  mechani sm 

f or  ear l y r evi ew and di smi ssal  of  SLAPPs i n POME,  wher e,  as i n 

t hi s case,  a def endant  i n a l and use case br ought  r et al i at or y 

cl ai ms agai nst  t he ci t i zen gr oup whi ch had engaged i n advocacy 

bef or e t he count y pl anni ng boar d and i n t he st at e cour t s.   The 

POME pr ocedur e was ani mat ed by t he Col or ado Supr eme Cour t Õs 

concer n t hat  Òsui t s f i l ed agai nst  ci t i zens f or  pr i or  

admi ni st r at i ve or  j udi ci al  act i vi t i es can have a si gni f i cant  

chi l l i ng ef f ect  on t he exer ci se of  t hei r  Fi r st  Amendment  r i ght s. Ó 

I d.  at  1368.   The pot ent i al  f or  chi l l  pr esent s i t sel f  as l ong as 

t he l awsui t  i s pendi ng.   As one cour t  expl ai ned:  

The i mpor t ance of  summar y adj udi cat i on i n [ such]  
l i t i gat i on cannot  be over emphasi zed.   [ These]  act i ons 
ar e not or i ousl y expensi ve t o def end,  and i ndeed t he 
t hr eat  of  bei ng put  t o a l awsui t  .  .  .  may be as 
chi l l i ng t o t he exer ci se of  Fi r st  Amendment  Fr eedoms as 
f ear  of  t he out come of  t he l awsui t  i t sel f .   To 
unnecessar i l y del ay t he di sposi t i on of  [ such an act i on]  
i s not  onl y t o count enance wast e and i nef f i ci ency but  t o 
enhance t he val ue of  such act i ons as i nst r ument s of  
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har assment  and coer ci on i ni mi cal  t o t he exer ci se of  
Fi r st  Amendment  r i ght s .  .  .  .  
 

I mmuno A. G.  v.  Moor - Jankowski ,  537 N. Y. S. 2d 129,  137 ( N. Y.  App.  

Di v.  1989) .  

 
 C.  Cour t s Consi st ent l y Use Fi r st  Amendment  Pet i t i on Cl ause 
  I mmuni t y To Di smi ss Cl ai ms Or  Count er cl ai ms Such As  
  Those Br ought  By Br i dge Puako LLC I n Thi s Case   
 

The cour t s consi st ent l y have used Fi r st  Amendment  i mmuni t y t o 

di smi ss cl ai ms br ought  i n r et al i at i on f or  pet i t i oni ng,  i ncl udi ng 

busi ness t or t s and def amat i on cl ai ms.   Thi s i ncl udes di smi ssal  of  

t he ver y same t ypes of  cl ai ms f i l ed by Br i dge i n t hi s case.   See,  

NAACP v.  Cl ai bor ne Har dwar e,  supr a ( di smi ssi ng cl ai ms f or  ci vi l  

conspi r acy and t or t i ous i nt er f er ence wi t h busi ness r el at i ons) ;  

Or egon Nat ur al  Resour ces Counci l  v.  Mohl a,  supr a ( di smi ssi ng 

cl ai ms f or  abuse of  admi ni st r at i ve and j udi ci al  pr ocess and 

i nt er f er ence wi t h busi ness r el at i ons) ;  Si er r a Cl ub v.  But z,  349 F.  

Supp.  934 ( N. D.  Cal .  1972)  ( t or t i ous i nt er f er ence wi t h 

advant ageous r el at i onshi p) ;  Concer ned Member s of  I nt er mount ai n 

Rur al  El ect r i c Ass' n v.  Di st r i ct  Cour t ,  713 P. 2d 923,  924 ( Col o.  

1986)  ( l i bel  cl ai m) ;  Pr ot ect  Our  Mount ai n Envi r onment ,  I nc.  v.  

Di st r i ct  Cour t ,  supr a,  at  1364- 66 ( abuse of  pr ocess and ci vi l  

conspi r acy cl ai ms;  not i ng wi t h appr oval  di smi ssal s of  ci vi l  

r i ght s,  ant i t r ust ,  and i nducement  t o br each cont r act  cl ai ms i n 

ot her  cases) ;  War e v.  McCut chen,  784 P. 2d 846,  848 ( Col o.  App.  
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1989)  ( abuse of  pr ocess and l i bel  cl ai ms) ;  Anchor age Joi nt  Vent ur e 

v.  Anchor age Condomi ni um Ass' n,  670 P. 2d 1249 ( Col o.  App.  1983)  

( negl i gence,  abuse of  pr ocess,  and t or t i ous i nt er f er ence cl ai ms) .  

 
V.  CONCLUSI ON 

As ur ged by pet i t i oner   Pr ot ect  Puako,  t hi s Cour t  shoul d 

i ssue a wr i t  of  mandamus or der i ng t hat  l i t i gat i on or  count er cl ai ms 

f i l ed i n r esponse t o ci t i zen pet i t i ons t o any br anch of   
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gover nment  must  be subj ect  t o hei ght ened scr ut i ny i n t he cour t s of  

Hawai ` i .   Consi st ent  wi t h hol di ngs ci t ed above ( and i n Exhi bi t  1 

her et o)  of  t he U. S.  Supr eme Cour t ,  t he Ni nt h Ci r cui t  Cour t  of  

Appeal s,  and cour t s i n ot her  j ur i sdi ct i ons,  t he cour t s of  Hawai ` i  

shoul d shi f t  t he bur den t o t he par t y f aci ng a mot i on t o di smi ss or  

a mot i on f or  summar y j udgment  on gr ounds of  pet i t i on cl ause 

i mmuni t y.   The par t y chal l engi ng pet i t i oni ng act i vi t y must  meet  

i t s bur den of  al l egi ng and pr ovi ng t he t wo pr ongs of  t he ÒshamÓ 

t est ,  di scussed above.   Thi s Br i dge has not  done,  and must  be 

r equi r ed t o do,  i n t hi s case,  i f  t he const i t ut i onal  f r eedoms of  

Pr ot ect  Puako and ot her  ci t i zensÕ gr oups and i ndi vi dual s ar e t o be 

uphel d i n t he st at e of   Hawai ` i ,  now and i n t he f ut ur e.  

 Respect f ul l y submi t t ed t hi s 26t h day of  November ,  2001.  
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