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HAWAI ~ | &S THOUSAND FRI ENDS AND SLAPP RESOURCE CENTERGS
MOTI ON TO FI LE AM CUS CUR AE BRI EF
| N SUPPORT OF PETI TI ONER PROTECT PUAKO

Hawai G Gs Thousand Friends and the SLAPP Resource Center,
t hrough their counsel Earthjustice and Kelly| Hagl und| Garnsey +
Kahn LLC, nove under H R App.P. 28(g) for leave to file an am cus
curiae brief in support of petitioner Protect Puako. A copy of
t he proposed amicus brief is attached. In support, Hawai O Gs
Thousand Friends and the Center state:

1. Hawai G Gs Thousand Friends is a nonprofit, public
interest environnental organization with nore than 600 nenbers
t hroughout the state of Hawai G and el sewhere. It is dedicated to
ensuring that growmh is reasonabl e and responsi bl e, that
appropriate planni ng, managenent and | and use deci sions are nade
that protect the environnment, human health and cul tural and
natural resources and that decisions are nade and proposals are
impl erented in conformty with the law. To carry out its m ssion,
Hawai G Gs Thousand Friends engages in petitioning activities
before all branches of government, in that it frequently testifies
before the state | egislature on nunmerous environnmental issues,
testifies before Honolulu Gty/County on | and use pl anni ng and
zoni ng issues, and takes part in litigation in the state and
federal courts in HawaiG. It has a direct and substanti al
interest in the |egal issues presented in this matter concerning
the law of petition clause immunity under the First Amendnent and

the Hawai O Constitution



2. The SLAPP Resource Center is a non-profit public
i nterest organi zation dedicated to the protection of the right to
petition all levels and branches of governnment under the petition
clause of the First Amendnent to the United States Constitution
and anal ogous provisions of state |aw. OSLAPPO stands for
Strategi c Lawsuit Against Public Participation, a phenonmenon
encountered when a litigant files a claimor counterclaimin
direct response to or retaliation for a citizenCs legitinmate
conmmuni cation with the governnment. The Grcuit CourtGs order
denyi ng petitioner Protect Puako(Gs notion for sumary judgnent
rested upon an inportant issue of First Anmendnent petition clause
immunity which is of first inpression in Hawai O . SLAPP Resource
Center filed an amcus brief before the Grcuit Court in this
matter.

3. Wth their background in advocacy before governnent al
entities and on First Amendnent petition clause questions,
Hawai G Gs Thousand Friends and SLAPP Resource Center can nore
fully informthe Court on the lawrelating to these issues through

their proposed am cus curiae brief. Their counsel have

participated in numerous cases involving First Arendnent inmunity.
The attached brief refers the Court to precedents and policy
consi derations not discussed in petitionerGs brief.

4. Under H R App.P. 28, the amcus brief is tinely
submtted within the tine allowed for filing of the brief of
petitioner, the party whose position Hawai O Gs Thousand Friends

and SLAPP Resource Center support.



Therefore, Hawai G G&s Thousand Friends and the SLAPP Resource
Center respectfully request the Court to enter an order granting

|l eave to file the attached am cus curi ae brief.

Respectfully submtted this 26th day of Novenber, 2001.

PAUL H ACH TOFF #5279
DAVID L. HENKI N #6876

D. KAPUA ALA SPROAT #7182
EARTHIUSTI CE LEGAL DEFENSE FUND
223 South King Street, Suite 400
Honol ul u, Hawai "i 96813

Tel ephone No.: (808) 599-2436
Fax No.: (808) 521-6841
Attorneys for Am cus Curiae

LORI POTTER #12118

KELLY HAG.UND GARNSEY & KAHN, LLC
1441 18th St., #300

Denver, CO 80202

Tel ephone No.: (303) 296-9412

Fax No.: (303) 293-8705
Attorneys for Am cus Curiae
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AM CUS CURI AE BRI EF OF HAWAI * | G5 THOUSAND FRI ENDS
AND SLAPP RESOURCE CENTER I N SUPPORT OF PETI TI ONER PROTECT PUAKO

NATURE OF THE CASE, STATEMENT OF FACTS,
| SSUES PRESENTED, AND STANDARD OF REVI EW

Amici curiae Hawai i & Thousand Fri ends and SLAPP Resource

Center adopt the presentation on these points by petitioner

Pr ot ect Puako.

1. |INTERESTS O AM C CURI AE

Hawai “i Gs Thousand Friends is a nonprofit, public interest
environnental organization with nmore than 600 nenbers throughout
the state of Hawai i and el sewhere. It is dedicated to ensuring
that growmh is reasonabl e and responsi ble, that appropriate
pl anni ng, managenent and | and use deci sions are nmade that protect
t he environnment, human health and cul tural and natural resources
and that decisions are made and proposals are inplenented in
conformty with the law. To carry out its nission, Hawai iGs
Thousand Friends engages in petitioning activities before al
branches of governnent, in that it frequently testifies before the
state |l egislature on nunerous environnental issues, testifies
bef ore Honolulu G ty/ County on | and use planning and zoni ng
i ssues, and takes part in litigation in the state and federal
courts in Hawai "i. It has a direct and substantial interest in

the legal issues presented in this matter concerning the | aw of



petition clause immnity under the First Armendnent and the Hawai i
Constitution.

The SLAPP Resource Center is a non-profit public interest
organi zation dedicated to the protection of the right to petition
all levels and branches of government under the petition clause of
the First Amendnment to the United States Constitution and
anal ogous provisions of state |law. OSLAPPO stands for Strategic
Lawsuit Agai nst Public Participation, a phenonmenon encountered
when a litigant files a claimor counterclaimin direct response
to or retaliation for a citizen®s legitimte conmunication with
the government. The Circuit CourtGs order denying petitioner
Protect PuakoGs notion for summary judgment rested upon an
i nportant issue of First Arendnent petition clause inmmunity which

is of first inpression in Hawai i.

I11. SUPPLEMENTAL STATEMENT OF FACTS

Puako is located on the Kohal a coast of the Big Island. Even
am d all of the biological richness and diversity of Hawai i, the
coral reef and waters at Puako stand out. The waters have been

accorded special managenent protection both as part of the



Hawai i an | sl ands Hunpback Whal e National Marine Sanctuary,
established in 1992, and as an Ccean Recreati on Managenent Area.!

The Puako reef enjoys an international reputation in the
diving community as one of the one of the nost spectacul ar dive
sites in the state.? It is a featured dive site of scuba diving
magazi nes, and is a destination for scuba divers and skin divers
fromaround the world. The spectacul ar mai n Puako reef abounds
with exotic species of fish. It is perneated with caves and
crevices filled with encrusting corals and sponges. The Hawai -
Departnment of Health classifies Puako waters as pristine.? D vers
report visibility of up to 100 feet.

Students and faculty fromthe University of Hawai i have
conducted scientific research at Puako since the early 1970's.*
Scientists cone to Puako to tag green sea turtles for observation
and col |l ect sanples for the National Mrine Fisheries Service.?®

D vers and snorkelers nearly al ways observe green sea turtles

! Robert Teytaud, State of the Puako Reef 2000 (Jan. 2001) at

2 www. cor al reef net wor k. cont r eef s/ hawai i / puako/ puako. ht m
(last visited 11/20/01)

¢ Teytaud, supra, at 10.

4+ www. cor al reef net wor k. cont r eef s/ hawai i / puako/ puako5. ht m
(last visited 11/20/01)




sleeping in the caves, swmmng in the water or sunning on the
shoreside lava. This threatened species feeds on seaweeds that

grow on the vertical undersea cliffs and reef flat.®

V.  ARGUMENT

A Prot ect PuakoOs Petitioning Actions Enjoy Constitutional
| munity From Suit Under Decisions O The U.S. Suprene
Cour t

Deci sions of the United States Suprene Court imunize Protect
Puako®s petitioning activity fromthe attack made in the
counterclaim This immnity has its roots in a line of antitrust

cases, known as the Noerr-Penni ngton doctrine, which hold that

efforts to influence public officials through litigation,

| obbying, publicity, and other contact are protected by the
petition clause of the federal constitution (and are not a
violation of antitrust |aw) even when the petitioning activity is
undertaken for a disfavored notive, such as elimnating

conpetition. United Mne Wrkers v. Pennington, 381 U S. 657

(1965); Eastern Railroad Presidents Conference v. Noerr MNbtor

Freight, 365 U S. 127 (1961). Later decisions of the U S Suprene

Court and other courts make clear that Noerr-Pennington i munity

> www. hpa. edu/ Turt | eTaggi ng/ 1996Tags. ht i (last visited
11/ 20/ 01)

¢ www. cor al r eef net wor k. coni r eef s/ hawai i / puako/ puako2. ht m
(last visited 11/20/01)
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equates to First Anendnent imunity and applies to petitioning and

to clains outside of the antitrust context. See, Professional

Real Estate |Investors v. Colunbia Pictures, 123 L. Ed.2d 611, 623

(1993) (Owhether applying Noerr as an antitrust doctrine or

invoking it in other contexts . . .0 (enphasis added); NAACP v.

d ai borne Hardware, 458 U.S. 886 (1982) (according Noerr -

Penni ngton immunity to state | aw cl ai ns agai nst def endant NAACP).
The federal district court for the district of Col orado succinctly
sunmari zed the principle of these cases:

[While the doctrine arose in connection with antitrust
cases, it is fundanentally based on First Anendnent
principles. Mre than one court has held that the doctrine
Os a principal [sic] of constitutional |aw that bars
litigation arising frominjuries received as a consequence of
First Amendnent petitioning activity, regardl ess of the
under | yi ng cause of action asserted by the Plaintiffs.O

Conput er Associ ates International v. Anmerican Fundware, 831 F.

Supp. 1516, 1522 (D. Col o. 1993) (enphasis added); accord, Wite

v. Lee, 227 F.3d 1214, 1236 (9™ Cir. 2000). Thus, First
Amrendnent i mmunity applies to all of BridgeCs clainms which arise
out of or respond to the petitioning activity of Protect Puako.
Wien it appears, as it does here, that BridgeGs counterclains
are lodged in response to Protect Puako®s |egitimate use of
governent al processes, the Court nust apply hei ghtened scrutiny
to those clains and dismss themunl ess Bridge can show that First

Amrendnent inmmunity is not appropriate. Protect Puako is entitled
5



to immunity unless Bridge can denonstrate that Protect PuakoGs

petitioning was Oa sham O Professional Real Estate Investors v.

Col unbia Pictures, 123 L.Ed.2d 611, 624 (1993); Colunbia v. QOmi

Qut door Advertising, 499 U S. 365, 380-1 (1991); Conputer

Associ ates, 831 F. Supp. at 1523. To do this in this case, Bridge
must show that Protect PuakoCs efforts to petition the court and
gover nnent agenci es were Qobjectively basel ess in the sense that
no reasonable litigant could realistically expect success on the

merits.O Real Estate Investors, 123 L.Ed.2d at 624. |f Bridge

cannot nake that show ng, summary judgnment should be entered in
favor of Protect Puako.

If, and only if, Bridge can nake a show ng of basel essness,
the second part of the GshanD test requires Bridge to prove that
Protect PuakoGs subjective notivation was to interfere with the
Bri dgeGs actions, using governmental processes as Ca weapon. O

Oregon Natural Resources Council v. Mdhla, 944 F.2d 531, 533 (9"

Cr. 1991); Boone v. Redevel opnent Agency, 841 F.2d 886, 895 (9"

Cr. 1988). This part of the test requires proof that Protect
PuakoCs efforts were OOnot genuinely aimed at procuring favorable

governnent actionO at all.O Qmi Qutdoor




Advertising, 499 U S at 380, (quoting Allied Tube v. Indian Head,

486 U.S. 496, 500 n.4 (1988)).

This is a difficult burden for a plaintiff -- here and in
every other SLAPP case -- to neet, because First Amendnent
immunity is purposely broad and rigorous. The Constitution
saf equards the right to petition precisely because it is the
bedr ock upon which our nation was founded. By creating this
immunity in the petition clause, the Framers of the Constitution
chose to all ow a vigorous debate of ideas before governnental
agencies and the courts -- indeed, before all levels and in al
branches of governnment -- instead of constraining that debate by
subj ecting the debaters to the threat of tort liability. Thi s
principle lies at the heart of the petition clause imunity
enj oyed by Protect Puako here.

B. Bri dgeCs Counterclaims Retaliate Against Protect PuakoGs
Adm ni strative Advocacy, Lobbying And Litigation Efforts

Inits petition for wit of mandanus, Protect Puako cites the

sem nal case of Protect Qur Muwuntain Environnent, Inc. v. D strict

Court, 677 P.2d 1361, 1364-66 (Colo. 1984) (POME). POME is part
of atrend in which courts and | egislatures have attenpted to
mtigate the chilling effect on First Arendnent activity that is
posed by Strategic Lawsuits Against Public Participation. See,

Ceorge W Pring and Penel ope Canan, SLAPPs: GCetting Sued for
7




Speaking Qut at 1-14, 188-201 (1996); Opinion of the Justices

(SLAPP Suit Procedure), 641 A 2d 1012 (N H 1994) (describing
SLAPPs and anal yzi ng a proposed | egi sl ative response). Courts
have spoken el oquently of the danger to denocratic principles
posed by SLAPPs:

[ Blrought by private interests to stop citizens from
exercising their political rights or to punish themfrom
havi ng done so . . . SLAPP suits function by forcing the
target into the judicial arena where the SLAPP filer
foists upon the target the expenses of a defense. The

| onger the situation can be stretched out, the nore
litigation that can be churned, the greater the expense
that can be inflicted and the closer the SLAPP filer
noves to success. The purpose of such ganesmanshi p
ranges fromsinple retribution for past activismto

di scouraging future activism. . . The ripple effect of
such suits in our society is enornmous. Persons who have
been out spoken on issues of public inportance targeted
in such suits or who have w tnessed such suits will
often choose in the future to stay silent. Short of a
gun to the head, a greater threat to the First Anendnent
can scarcely be inmagi ned.

Cordon v. Marone, No. 185 44/90, slip op. at 26-28 (Sup. Ct.

West chester County N. Y., Apr. 13, 1992), quoted in Pring and
Canan, SLAPPs at 11.

In essence, SLAPPs stifle debate on questions of public
i nportance and act to deprive society of its collective thinking
and free exchange of ideas, all which are basic to our denocratic
process. In response to the threat posed by SLAPPs, a grow ng
nunber of states provide, by case |law or |egislation, a procedural

mechani smfor an early dismssal or summary judgnment. See, Lori
8



Potter, Strategic Lawsuits Against Public Participation and

Petition dause Imunity, Envtl. L. Rep. (Envtl. L. Inst.) (July

2001), Attachnent 1 hereto. This case appears to present a
question of first inpression in Hawai 'i as to the applicability of
petition clause immunity to the advocacy of Hawai i citizensO

groups such as petitioner Protect Puako and am cus curi ae

Hawai *i &5 Thousand Fri ends.

The Col orado Suprenme Court articulated a procedural mechani sm
for early review and di smssal of SLAPPs in POVE, where, as in
this case, a defendant in a |and use case brought retaliatory
clains against the citizen group which had engaged i n advocacy
before the county planning board and in the state courts. The
POVE procedure was ani mated by the Col orado Supreme CourtCs
concern that Gsuits filed against citizens for prior
adm nistrative or judicial activities can have a significant
chilling effect on the exercise of their First Amendment rights.O
Id. at 1368. The potential for chill presents itself as |long as
the lawsuit is pending. As one court explained:

The i nportance of sunmmary adj udication in [such]

[itigation cannot be overenphasi zed. [These] actions

are notoriously expensive to defend, and indeed the

threat of being put to a lawsuit . . . may be as

chilling to the exercise of First Amendnent Freedons as

fear of the outcone of the lawsuit itself. To

unnecessarily delay the disposition of [such an action]

is not only to countenance waste and inefficiency but to
enhance the val ue of such actions as instrunents of

9



harassnment and coercion inimcal to the exercise of
First Amendnent rights

| muno A.G v. Mbor-Jankowski, 537 N.Y.S. 2d 129, 137 (N Y. App.

D v. 1989).

C Courts Consistently Use First Amendnent Petition d ause
I mmunity To Dismiss dains O Counterclainms Such As
Those Brought By Bridge Puako LLC In This Case

The courts consistently have used First Amendnent inmunity to
dismss clains brought in retaliation for petitioning, including
busi ness torts and defamation clains. This includes dismssal of
the very sane types of clains filed by Bridge in this case. See,

NAACP v. { ai borne Hardware, supra (dismssing clains for civi

conspiracy and tortious interference with business relations);

O egon Natural Resources Council v. Mhla, supra (dismssing

clains for abuse of adm nistrative and judicial process and

interference with business relations); Sierra ub v. Butz, 349 F.

Supp. 934 (N.D. Cal. 1972) (tortious interference with

advant ageous rel ati onshi p); Concerned Menbers of |nternountain

Rural Electric Ass'n v. District Court, 713 P.2d 923, 924 (Col o.

1986) (libel clainm; Protect Qur Muntain Environnent, Inc. v.

District Court, supra, at 1364-66 (abuse of process and civil

conspiracy clains; noting with approval dism ssals of civil
rights, antitrust, and inducenent to breach contract clains in

ot her cases); Ware v. McCutchen, 784 P.2d 846, 848 (Colo. App.
10




1989) (abuse of process and |ibel clains); Anchorage Joint Venture

v. Anchorage Condom nium Ass'n, 670 P.2d 1249 (Col 0. App. 1983)

(negligence, abuse of process, and tortious interference clains).

V. CONCLUSI ON
As urged by petitioner Protect Puako, this Court should
issue a wit of mandanus ordering that litigation or counterclains

filed in response to citizen petitions to any branch of

11



gover nment mnust be subject to heightened scrutiny in the courts of
Hawai "i. Consistent with holdings cited above (and in Exhibit 1
hereto) of the U S Supreme Court, the Nnth Grcuit Court of
Appeal s, and courts in other jurisdictions, the courts of Hawai "i
shoul d shift the burden to the party facing a notion to dismss or
a notion for summary judgnment on grounds of petition clause
imunity. The party challenging petitioning activity nust neet
its burden of alleging and proving the two prongs of the GshanO
test, discussed above. This Bridge has not done, and nust be
required to do, in this case, if the constitutional freedons of
Protect Puako and other citizensO groups and individuals are to be
upheld in the state of Hawai i, now and in the future.

Respectfully submtted this 26th day of Novenber, 2001.
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